U.S. Department of Labor Office of Administrative Law Judges
525 Vine Street, Suite 900
Cincinnati, OH 45202

Telephone: (513) 684-3252
Facsimile: (513) 684-6108

Dat e: March 22, 1999
Case Nos.: 1998-ERA-40 and 1998- ERA-42
In the Matters of

HARRY L. WLLI AVS
SHERRI E G FARVER

Conpl ai nant s
V.

LOCKHEED MARTI N CORPORATI ON
LOCKHEED MARTI N ENERGY SYSTEMS, | NC.

Respondent s

BEFORE: RUDOLF L. JANSEN
Adm ni strative Law Judge

RECOMVENDED DECI SI ON AND ORDER
GRANTI NG SUWVARY DECI S| ON

This proceeding arises under Section 211 of the Energy
Reor gani zati on Act of 1974, as anended, 42 U.S.C. 5851; Section 322
(a) (1-3) of the Clean Air Act, 42 U S. C. 7622; Section 110 (a) of
the Conprehensive Environnental Response, Conpensation and
Liability Act, 42 U S. C. 9610; Section 507 (a) of the Federal Water
Pol [ uti on Control Act, 33 U S.C. 1367; Section 1450 (1)(1) (A-C of
the Safe Drinking Water Act, 42 U S.C 300j-9; 42 U S C 9610
Section 7001(a) of the Solid Waste Disposal Act, 42 U S.C. 6971
and Section 23 (a) of the Toxic Substances Control Act, 15 U S.C
2622.

Harry L. WIllianms, (hereinafter Wllians) filed his conplaint
on April 9, 1998 and Sherrie G aham Farver (hereinafter Farver)
filed her complaint on April 11, 1998. The allegations in the
conplaints are nearly identical excepting that they have been
tailored to relate to the individuals involved. On August 24,
1998, | entered an Order in which these matters were consolidated
for all purposes including hearing.

The conplaints allege that WIlians and Farver attended a
March 23, 1998 enpl oyee neeting with physicians in order to |learn
nore about their health status concerning possible chem cal
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exposure resulting fromtheir enploynent at Lockheed Martin Energy
Systens (hereinafter LMES). Conpl ainants allege that LMES
“surreptitiously” taped the neeting after stating that a portion of
the neeting would be private. It is alleged that the U S
Depart ment of Energy was al so involved in the taping and unl awf ul
surveil | ance. The Departnment of Energy has been previously
dism ssed as a party respondent based upon the granting of an
earlier Summary Judgnent request. Conplainants state that they are
| eaders and nmenbers of an organi zation called the Coalition for a
Heal t hy Environnent which is a group of workers and residents
concerned about pollution at the LMES Oak Ridge operation.
Conpl ai nants state that they have a right to engage i n confidenti al
meetings in which concerns are raised about environnental issues
and that they have a right to express their opinion to i ndependent
doctors relating to exposures from their workplace environnent.
The Conpl ai nants al so all ege that the illegal surveill ance incl uded
a public neeting which had preceded the private neeting and that
the tapings had taken place wthout obtaining any party’'s
perm ssion. Conplainants further allege that the “surreptitious”
taping is a violation of nmultiple whistleblower laws and that it
i nvaded the nedical privacy of the enployees. Conplainants seek
conpensatory and punitive damages together with attorney fees,
injunctive relief, and affirmative action including an order to
cease and desist from putting workers under surveill ance.

On Septenber 28, 1998, LMES and Lockheed Martin Corporation
(LMO) muiled a Joint Motion for Summary Deci si on whi ch was received
inthis office on Cctober 1, 1998. In the sane mailing, LMCfiled
a Motion for Dismssal. LMES and LMC subnmitted a brief in support
of their notions. On Cctober 5, 1998, Conpl ai nants mail ed a Mdtion
to Postpone Summary Judgnment Response and al so |later requested a
heari ng postponenent and a pre-hearing conference due to nmultiple
di scovery rel ated probl ens. The Conpl ai nants’ noti ons were granted
and | then scheduled an on the record Pre-hearing Conference for
Novenber 17, 1998. At the Pre-hearing Conference the paraneters of
di scovery were narrowed considerably. M Pre-hearing Conference
Order of Novenber 18, 1998 outlines the actions taken at that tine.
After listening to the argunents of the parties, it was ny
concl usion that many of the requests and interrogatories issued by
Conpl ai nants were overly broad, burdensone, nonspecific and wholly
irrelevant to the defined issues. Additionally, it was not ny
belief that any of the massive information sought could possibly
lead to the discovery of any adm ssible evidence inpacting the
essential set of facts or law involved in this case. | then
limted discovery to the essential facts relating to the planning
of the neeting of March 23, the events at the neeting, the taping
and tapes of the neeting and any alleged actions that occurred
i medi ately after the date of the neeting. My Order in that regard
di sposed of all pending di scovery matters excepting a Conpl ai nant’ s
request that certain adm ssions be deened admtted. [|Imediately
foll owi ng the Pre-hearing Conference, | issued an Order on Novenber
20, 1998 which specifically directed the Conpl ai nants to respond to
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the Mdtions for Summary Decision and also LMC's Mttion for
Di smissal no | ater than Decenber 9, 1998. No response to either of
those notions was received fromeither of the Conplainants.

In support of the LMES and LMC Motion for Summary Deci sion,
there was attached verified declarations of Marvin Yarber, D. B

Val entine, Bruce Warford, Joy Lee and Jill Freeman. |In addition,
excerpts from depositions of Donzietta H Il and WIIliam Noe
together with interrogatory answers of D. R Fudge and Ronnie
Headrick were also submtted. In addition to the above, there was

al so produced a requisition request for use of Pollard Auditorium
whi ch was to i nclude the use of an overhead projector, an LCD panel
to do conputer projections on a big screen, and a speaker phone.
(See Exhibit A attached to the declaration of Joy S. Lee)

STATEMENT OF FACTS

A Summary Decision Oder shall include a statenment of the
Findings of Fact on all i ssues presented. 29 CFR
818.41(a)(2)(i). The pleadings and the attachnents to the Mtion
for Summary Deci sion denonstrate the facts in this case to be as
follows. Three physicians had been hired by LMES to study health
concerns expressed by forner and present enpl oyees which may have
resulted fromexposures to toxic materials at the Cak R dge Pl ants.
The March 23, 1998 neeting was requested by the physicians in order
to discuss these findings with the enpl oyees. Marvin Yarber, a
former LMES enpl oyee, was requested to obtain a site for a public
neeti ng and he arranged for use of Pollard Auditoriumof Gak Ridge
Associ ated Universities. At the tinme these preparations were nmade,
M. Yarber knew nothi ng about a private neeting which was to foll ow

the public neeting. Donzietta Hill, an enpl oyee of LMES, was al so
unaware of a private neeting. The neeting was open to the general
publi c. M. Yarber’s requisition was based upon use of the

auditorium for one-half of a day only. (Exhibit A to Yarber and
Lee’ s declarations) LMES nanagenent who attended the neeting did
not learn of plans for a private neeting until after the public
portion of the program had concluded and one of the physicians
announced that the doctors would neet in the front of the
auditoriumw th enpl oyees participating in the study. At the tine
t hat announcenent had been nmade, M. Yarber had already left the
audi tori um

At the tinme that M. Yarber nade the initial request for use
of the auditorium with Joy Lee, who was the LMES conference
manager, he al so had asked for an overhead projector to be used by
the doctors and an LCD panel by which conputer screens could be

projected onto the | arge overhead screen. 1In addition he asked for
a speaker phone because one of the physicians participating in the
study could not attend the neeting in person. Ms. Lee's

decl aration al so i ndicates that a hand-hel d tape recorder was used
and that it had been requested after they had arrived at the
auditorium No request for recording equi pmrent had been nade by
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M. Yarber prior to the day of the event. M. Lee nade a speci al
request of the conpany to provide personnel to operate the
equi pnent at the neeting because of the sophisticated nature of the
LCD panel .

Sone tinme before the neeting was schedul ed to begin, Donzietta
Hll, an enployee of LMES and one of the participants at the
nmeeting, tripped on stairs, fell forward and happened to have been
caught by M. Yarber who was going up the stairs in the opposite
direction. M. Hill passed out and stopped breathing i medi ately
follow ng the incident. M. Yarber called to the physicians at the
front of the auditoriumwho then adm ni stered CPR and revived her.
A 911 call was nade for energency assistance. As Ms. Hill was
bei ng prepared for transport to the hospital, M. Yarber advised
her that he would record the neeting for her later use and it is
M. Yarber’s recollection that she nodded in the affirnmative so as
to give approval to the recording action. Ms. Hill does not
presently have a recollection of that conversation with M. Yarber
but stated during a deposition that she woul d have accepted his
offer to tape the neeting for later use. She considers M. Yarber
to be a forthright and honest i ndividual.

Followng the incident with Ms. Hill, M. Yarber requested
that Ms. Lee attenpt to |ocate a tape recorder for use in taping
the neeting. Bruce Warford who was an enployee of Oak R dge
Associated Universities was asked by M. Lee to find a tape
recorder and M. Warford heard M. Yarber state that his intention
was to tape the neeting for the benefit of Ms. HIl. M. Warford
| ocated a Radio Shack nodel recorder in an adjacent University
bui | di ng and brought the recorder to the auditorium He plugged
the recorder into the sound systemthrough the consul, put a tape
into the recorder and gave the recorder and a few extra tapes to
M. D.B. Valentine. The recorder would have recorded only sound
pi cked up by the m crophones connected to the sound system M.
Yarber said nothing to either Ms. Lee or M. Warford about a
private neeting and neither of those individuals were aware of a
private neeting until the conplaints in this case had been fil ed.
M. Yarber knew not hing about a private neeting until a week or two
after the neeting was held.

D. B. Valentine, is an Electronic Instrunentation Technician
enpl oyed by LMES. He was given the tape recorder by M. Warford.
M. Warford advised M. Valentine that the recording was a | ast
m nute request. The work order given to M. Valentine does not
i ndi cate a request for recordi ng equi pnent and he did not bring any
recordi ng equipment to the auditorium For the nobst part, M.
Val entine remained in the back of the auditoriumand was in plain
vi ew of everyone attending the neeting. He did not attenpt to hide
the tape recorder or conceal the fact that he was taping the
meeti ng. He has no recollection of anyone announcing a private
nmeeti ng which was to follow the public neeting. M. Val entine had
to |l eave the auditoriumat approximately 3:00 p.m at which tinme he
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| abel ed and dated the tapes and |l eft themsitting on a table next

to the cassette recorder. He did not know what to do with the
tapes since no one had given himany prior instruction. Wen he
left the auditorium the tape recorder was still running and it was

in plain view of anyone in the auditorium

M. Yarber denies that the recordings were surreptitious in
any fashion. He told Dr. Lockey that the neeting woul d be recorded
for the benefit of Ms. Hi Il and the physician did not object.
Secondly, while at the hospital, he told Donzietta HilIl’'s husband
and al so another LMES enpl oyee by the nanme of Linda Cox, who was
al so one of the participants in the study that he was recording the
neeting for the benefit of Ms. Hill. After M. Yarber left the
hospital, he returned to his work area and did not go back to the
auditoriumto nonitor the recording equipnment or to retrieve the
t apes.

A few days after Ms. H Il was released fromthe hospital, she
inquired of M. Yarber if he would retrieve the tapes for her use
and also for the use of Ms. Cox who had m ssed the neeting since

she was at the hospital with Ms. HIlI. M. Yarber, however, was
unable to locate the tapes. Shortly after Ms. H |l had contacted
M. Yarber, Harry L. WIlians also telephoned M. Yarber and
inquired as to why the neeting had been recorded. M. Yar ber
advised himthat it was for the benefit of Ms. HII. M. WIIlians
i ndicated that he had no reason to doubt his representation. No
menber of LMES has ever |ocated the tapes. It was | ater | earned by

the Respondents that a nenber of the Coalition for a Healthy
Envi ronment of which the Conplainants, Ms. Hill and Ms. Cox were
all menbers, had possession of the tapes and that several nenbers
of the organization had listened to the tapes. The tapes are
apparently now under seal in the Anderson County Circuit Court.
Since the date of the neeting, LMES has never had possessi on of the
tapes and they have never seen nor heard the tapes as of the
present tine.

Neither M. Yarber nor M. Valentine were ever inforned that
a private neeting was to follow the public neeting and that,
therefore, sonme portion of the neeting should not have been taped.
Ms. Hill who was a participant at the neeting was unaware that a
private neeting was to follow the public neeting. The record
i ndicates that there was not an announcenent follow ng the public
nmeeting that everyone shoul d | eave the roomexcepting the affected
enpl oyees.

CONCLUSI ONS OF LAW

The standard for granting sumrary decision in whistleblower
cases is set forth at Title 29, Section 18.40(d) of the Code of
Federal Regul ations. Analogous to Rule 56 of the Federal Rules of
Cvil Procedure, Section 18.40(d) permts an Admnistrative Law
Judge to recommend a summary decision where there is no genuine



-6-

issue as to any material fact and the noving party is entitled to
judgnent as a matter of [|aw See Gllilan v. Tennessee Valley
Aut hority, 91-ERA-31, at 3 (Sec’'y, Aug. 28, 1995); Flor v. United
States Dept. of Energy, 93-TSC-1, at 5 (Sec’'y, Dec. 9, 1994). The
party opposing a notion for sunmary decision “nust set forth
specific facts showing that there is a genuine issue of fact for
the hearing.” 29 CF.R 8§ 18.40(c). See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 250 (1986); Celotex Corp. v. Catrett,
477 U.S. 317, 324 (1986). Only disputes over facts that m ght
affect the outcone of the suit wll properly prevent the entry of
a summary deci sion. Anderson, 477 U. S. at 251-52. In determning
whet her a genui ne i ssue of material fact exists, however, the fact

finder nust consider all evidence and factual inferences in the
non-noving party’'s favor. Mat sushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 587 (1986); Held v. Held, 137

F.3d 998, 999 (7th Gr. 1998).

Al t hough Motions for Summary Judgnment are viewed with extrene
caution in the Sixth Federal Crcuit, they should be used only
where there i s found no genuine i ssue of material fact tolitigate.
Pol l er v. Col unbi a Broadcasting System Inc., 368 U S. 464, 82 Sup.
Ct. 486 (1962); Rogers v. Peabody Coal Co., 342 F.2d 749 (6th Cr.
1965) . However, a Sunmary Judgnent Motion changes where a
defendant submts exhibits, affidavits, depositions and a
menor andum of |aw in support of its notion and a Conpl ainant fails
to submt evidence in any formwhi ch controverts defendant’ s notion
or assertion of fact. dlnore Proctor & Ganble Co., 417 F.2d 615
(6th Gr. 1969); Ryan v. F. W Wpolworth Co., 289 F. Sup. (Southern
District of Onio 1967); Kenper v. Anerican Broadcasting Conpani es,
Inc., 365 F.Sup. 1275 (1973). Since the Conpl ai nants have fail ed
to respond to the Mtion for Sumrary Decision, the evidence
submtted by Respondents nust be taken as true. Kenper, supra
Wiere a Respondent noves for Summary Judgnent on the ground that
the Conpl ai nant | acks evidence of an essential elenment of his
claim the Conplainant is then required under Fed. R GCv. P. 56 to
present evi dence of evidentiary quality denonstrating the exi stence
of a genuine issue of material fact. Lujan v. Defenders of WId-
life, 504 U.S. 555, 112 Sup. C. 2130 (1992); Celotex Corp. V.
Catrett, 477 U. S. 317 (1986). When considering evidence submtted
by a party opposing Sumrary Judgnent, it should be considered in
the light of its content or substance rather than the formof its
subm ssion. Wnskunas v. Birnbaum 23 F.3d 1264 (7th G r. 1994)

As was not ed above, the Conpl ai nants have filed no response to
the Joint Motion for Summary Decision. As the cases indicate, it
was incunbent upon the Conplainants to submt specific facts
denonstrating the existence of a genuine issue for trial. That has
not been done in this case. | am aware of the fact that it is
necessary to deny a Mtion for Sumrmary Decision “whenever the
novi ng party denies access to informati on by neans of discovery to
a party opposing the Motion.” 29 C F.R 818.40(d). That has not
occurred here. At the tine of the Pre-hearing Conference in this



-7-

matter on Novenber 17, 1998, argunent was received concerning a
variety of pending discovery matters. It was ny conclusion that
t he Conpl ai nants’ di scovery requests were overly broad, burdensone,
nonspecific and wholly irrelevant to the defined issues.
Therefore, discovery was narrowed considerably. | found that the
di scovery responses of the Respondents were adequate and that
Respondents had not denied the Conplainants access to gernane
i nformati on.

The Conpl ai nants all ege that Respondents have discrim nated
against themin violation of the nunerous whistleblower statutes
menti oned above. To establish a prinma facie case under these
statutes, it was i ncunbent upon the enpl oyee to denonstrate 1) that
he/ she was engaged in protected activity; 2) that he/she was
subj ected to an adverse enpl oynent action, and 3) that the Enpl oyer
was aware of the protected activity when it took the adverse
action. Bartlik v. Departnment of Labor, 73 F.3d 100 (6th Cr.
1996); Carroll v. Bechtel Power Corp., 91 ERA 46 (Sec’'y Feb. 15,
1995); Crosby v. Hughes Aircraft Conpany, 86-TSC-2 (Sec’'y Aug. 17,

1993). It was incunbent upon Conpl ainants to produce sufficient
evi dence whi ch woul d rai se an inference that the protected activity
was the likely reason for the adverse action. Carroll, supra.

The Respondents have conceded that attendance by the
Conpl ai nants at the March 23, 1998 neeting was protected activity.
Respondents strongly urge that the record i s devoid of any evi dence
that the Conplainants were subjected to any adverse enploynent
action. The conplaints make reference to:

Parag. 1. “Videotaped” surveill ance;

Parag. 2. “Surreptitiously” taping the neeting
after stating that it would be
private;

Parag. 3. Illegally taping an initial public
nmeet i ng;

Parag. 4. LMES assured Conpl ai nants and ot hers
present that the neeting would be
private;

Parag. 6. Lockheed Martin “spying” on the sick
workers i s at best “unseeniy” and an
i nvasi on of medical privacy;

Parag. 7. LMES “vi deotaped and broadcast” Ms.
Farver’s candid comments about the
conpany’s proclivity for lying to
persons presently unknown.
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The adverse action elenent requires the Conplainant to
denonstrate that sonething adverse affecting their conpensation,
ternms, conditions or privileges of enploynent occurred due to the
actions of the enployer, Deford v. Secretary of Labor, 700 F.2d 281
(6th Gr. 1983); Saporito v. Florida Power and Light Co., 94-ERA-35
(ARB, July 19, 1996); and that those actions were in retaliation
for the Conpl ai nants havi ng engaged in protected activity within a
reasonabl e period of time i mediately prior to the adverse action.
Couty v. Dole, 886 F.2d 147 (8th G r. 1989). The facts denonstrate
that neither was there an adverse action nor was there any action
taken in reprisal for the Conpl ainants having attended the neeting
of March 23. There is no evidence in this file that LMES
“vi deot aped” the March 23 neeting. There is no evidence in this
case that Lockheed Martin or any of its agents “surreptitiously”
taped the March 23 neeting nor is there evidence that any
representative of or agent of Lockheed Martin stated that the March
23 nmeeting would be private. There is no evidence in this case
that the audio taping of the March 23 neeting was anything other
than an attenpt by the conpany to accommbdat e an enpl oyee who had

fallenill. There is no evidence whatsoever that LMES was “spyi ng”
on any sick workers. This record shows that there was no
surveillance and, in fact, there was no adverse action initiated
against either of the Conplainants. Not only is there no

discrimnatory intent evidenced by the established facts but the
actions initiated by the conpany were an accommodation to one of
its enpl oyees who happened to be a nenber of the “affected group.”
I find none of +the established facts, either directly or
circunstantially, denonstrate a negative inpact on the
Conpl ai nants’ wor k environment.

I find the conplaint allegations noted above to be totally
basel ess. The established facts denonstrate that there was no
conpany pre-planning for the audio taping of any private neeting.
Nor was there anything surreptitious about the taping process. The
tape recorder was in full view of the neeting participants in the
back of the room M. Yarber advised several people that the
tapi ng process was taking place. The facts show that the private
meeting at the conclusion of the public neeting was an apparent
i mpronptu session called at the directi on of one of the physicians.
The statenments included in the declarations attached to the Mtion

for Sunmary Decision are all entirely consistent. The record
cont ai ns no evi dence what soever that LMES or LMC nade any effort to
conceal taping or to guard and to retrieve the tapes. In fact, the

tapes were |left unattended in the auditoriumby M. Valentine and
apparently renoved by one of the neeting participants.

In review ng the Respondents’ notion and al so the argunents
and supporting declarations and docunents, | find a sufficient
basis to grant the Motion for Summary Decision. Interpreting the
allegations in a |light nost favorable to the non-noving parties, |
find no genuine issues of material fact. Where the non-novant
bears the ultimte burden of proof, the parties mnust present
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definite, conpetent evidence to rebut the notion. Kesterson v. Y-
12 Nucl ear Weapons Pl ant, 95-CAA-12 (ARB, Apr. 8, 1997) cert. to
6th Gr. 97-3570 (ARB, Jan. 1998). The Conpl ai nants have pl aced no
definite, conpetent evidence into the record to rebut the notion of
LMES and LMC. The established facts support the argunent of LMES
and LMC that the taping of the neeting was done with no malicious
intent. The taping was directed by M. Yarber as a spur-of-the
noment reaction to the nmedical problem of Ms. Hill in order to
accommodat e her and Ms. Hill accepted his proposal. M. Yarber was
not even aware of a private neeting which was to follow the public
sessi on.

Based upon this record, the Conplainants have utterly failed
to denonstrate that they suffered any form of adverse enpl oynent
action, and therefore, cannot establish a prim facie case of
di scrimnation under any of the whistleblower statutes. In
considering the content of the declarations, docunents and
deposition testinony submtted by Respondents in association with
the Mdtion for Summary Decision, | find that there exists no
genui ne i ssue of fact for hearing relating to an adverse enpl oynent
action suffered by either of the Conpl ainants. Therefore, it is ny
recomendati on that the Motion for Summary Decision fil ed on behal f
of Lockheed Martin Energy Systenms, Inc. and Lockheed Martin
Cor poration be granted and these cases be di sm ssed wi th prejudice.

LOCKHEED MARTI N CORPORATI ON MOTI ON FOR DI SM SSAL

Lockheed Martin Corporation has al so noved for di sm ssal upon
the basis that the Conplainants did not allege LMC to be their
enpl oyer under the Energy Reorgani zation Act or any of the other
envi ronnental acts. The conplaints make specific reference to
Lockheed Martin Energy Systens and also to a generic Lockheed
Martin. Nowhere in the conplaints is there a specific reference to
Lockheed Martin Corporation as being an enpl oyer of either Harry L.
WIllians or Sherrie G Farver. Lockheed Martin Energy Systens,
Inc. has previously acknow edged that it is the properly naned
party respondent in this proceeding.

Since the Conpl ai nants have not all eged that Lockheed Martin
Corporation was their enployer at the tinme of the March 23, 1998
meeting, and since Lockheed Martin Energy Systenms, Inc. has
acknow edged its standing as a properly naned Respondent in this
case, it is also recommended that the Mtion of Lockheed Martin
Corporation to be dismssed as a party respondent, be granted
Kesterson v. Y-12 Nuclear Wapons Plant, et al, 95-CAA-12 (ALJ,
Aug. 5, 1996); ARB Case No. 96-173 (Apr. 8, 1997) cert. to 6th
Gr., No. 97-3579 (ARB, Jan. 20, 1998); Varnadore v. Martin
Marietta Energy Systens, et al, 95-CAA-2 et al (ARB, June 14
1996); aff’'d 141 F.3d 625 (6th Cr. 1998).
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RESPONDENTS COSTS AND ATTORNEY FEES

This case is frivolous in the worst sense of the word and it
offers a perfect exanple of why the Federal Rules of GCvil
Procedure provide for severe sanctions. | have researched the
Secretary’'s expressions in other cases concerning the subject of
Respondent’ s recei pt of costs and attorney fees. The Secretary has
left little doubt that in discovery related matters that any
sanctions to be inposed are [imted to those nentioned at 29 C. F. R
§ 18.6(d)(2). Crosby v. Hughes Aircraft Co., 85-TSC-2 (Sec’'y, Aug.
17, 1993) reviewdenied, Crosby v. U S. Dept. of Labor, Unpublished
No. 93-70834, 53 F.3d 338 (9th Cir., Apr. 20 1995); Billings v.
Tennessee Valley Authority, 89-ERA-16 (Sec’'y, July 29, 1992);
revi ew deni ed, Tennessee Vall ey Authority v. Reich, Unpublished No.
92-3977, 25 F.3d 1050 (6th CGr., Jun. 1, 1994). It is the
Secretary’s belief that our procedural regulations provide
excl usive renedies under circunstances where discovery related
probl ens are invol ved.

O her Judges have attenpted to tax attorney fees and costs
where a Respondent was required to defend a frivol ous suit or where
vexati ous conduct i s denonstrated by the opposing party or counsel .
The Secretary has once again concluded that the only renedy
avai l abl e for a vexatious pursuit of a groundl ess action is under
29 CF.R 8 18.36(b) since that action was found to constitute
dilatory, unethical, unreasonable or bad faith conduct. Rex v.
Ebasco Service, Inc., 87-ERA-6 (Sec’y, Mar. 4, 1994); Saporito v.
Fl ori da Power and Light Conpany, 90-ERA-27 (Sec’'y, Aug. 8, 1994).
The Secretary appears to have concluded that Fed. R G v. P. 11 can
have no application to any of these proceedings. Stack v. Preston
Trucking Co., Case No. 89-STA-15 (Sec., Apr. 18, 1990).

It seens peculiar to ne that the whistleblower regulations
woul d provide authority for taxing costs and attorney fees agai nst
an accused, 29 CF.R 8 24.6(b)(3), but no renedies are avail able
whi ch are neani ngful to discourage Conplainants or their counsel
fromfiling frivolous conplaints necessitating the expenditure by
bot h governnent and enployer of multiple thousands of dollars in
defending frivolous actions. To conclude that Conplainants’
representative shoul d be suspended under 29 C.F. R § 18.36(b) from
further participation in this case is now a noot point once the
Motion for Summary Decision has been granted and the case is
concluded. Rogers v. Multi-Anp Corp., 85-ERA-16 (Sec’'y, Dec. 18,
1992). That sanction is of no benefit.

Conpl ai nants’ factual allegations inthis case are outrageous.
Conpl ai nants’ counsel have concocted al |l egati ons which are patently
false. There is no evidence of any videotaping nor was there any
taping performed in a surreptitious fashion. There is no evidence
that the conpany nade any assurances of the private nature of the
March 23 neeting since the conpany was unaware that there was to be
a private neeting. There is no evidence that the conpany was
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spying on sick workers nor is there any evidence that any video
t apes were broadcast by the conpany to the detri nent of one or nore
of its enployees. Each of these allegations is serious in nature
and certainly deserves a full and fair hearing had they been true.
They are not true and the docunented facts support that concl usion.

The whi st | ebl ower | aws invol ved here present sone of the nost
i nportant types of cases that the Adm nistrative Law Judges in this
office wll hear. These matters are sensitive and the workers
invol ved are entitled to protection and a full and fair hearing on
any valid conplaints. This case represents a clear abuse of that
i ntended process, but unfortunately there exists no neani ngful
remedy by which to penalize Conpl ai nants’ counsel for the unsavory
pursuit of the conplaints in these cases. This Judge has spent
untold hours attenpting to control the flow of this case, and in
particular, the reans of conputer generated paper disguised as
di scovery matters. W need sone stronger help to control the
process abuse evidenced by this record.

Based upon the provisions of 29 CF. R 8§ 18.36, IT IS ORDERED
that Edward A. Slavin, Jr. is hereby suspended from further
participation before the Ofice of Admnistrative Law Judges in
this case

RUDCLF L. JANSEN
Adm ni strative Law Judge

NOTI CE: This Recommended Decision and Oder wll automatically
becone the final order of the Secretary unless, pursuant to 29
CFR 8 24.8, a petition for review is tinely filed wth the
Adm ni strative Review Board, United States Departnment of Labor

Room S- 4309, Frances Perkins Buil di ng, 200 Constitution Avenue, NW
Washi ngt on, DC 20210. Such a petition for review nust be received
by the Admi nistrative Review Board within ten business days of the
date of this Recommended Deci sion and Order, and shall be served on
all parties and on the Chief Adm nistrative Law Judge. See 29
CF.R 88 24.8 and 24.9, as amended by 63 Fed. Reg. 6614 (1998).



